Escape Cay Incorporated Stockholders Agreement
I. Purpose

A. The purpose of this Corporation shall be to allow two owners to share the benefits of a specific sailing yacht, namely the Catana 471 (hull#33) USCG documented as “Escape Cay.”

B. It is intended that the yacht will be a “cruising” yacht and will be cruising the various countries of the Caribbean in the winter and the Mediterranean, Caribbean Sea, and/or Eastern Seaboard of the U.S. in the summers.  

C. It is acknowledged by the undersigned stockholders that “marriages” such as the one proposed below often lead to bitter feelings when one party fails to uphold his or her part of the agreement, when one party desires to get out of the arrangement but is held back by the remaining parties, and when penalties for non-compliance are too light or non-existent to provide adequate incentives.  Therefore, as an inducement for all parties to join in executing this co-ownership/stockholders’ agreement, some penalties set forth below are deliberately designed to be harsh.  The parties agree, however, that such severity is the essence for executing the agreement in the first place and, in no event, will the severity or “reasonableness” of the penalties be later cited as a defense in any resulting lawsuits.

II. Definitions

A. Stockholder—One of the owners of stock in the Corporation

B. Time Division—Each Stockholder will be allocated a time slot or “Time Division” which period will remain constant throughout the term of this agreement.

C. Watch—The above Time Division shall be called a “Watch.”  Hence, each stockholder shall have a “Watch” consisting of a fixed time period which will remain the same year after year.

D. Skipper—The term for the particular stockholder whose Watch it is.  If, for example, a stockholder’s Time Division runs from May 1 to October 30 each year, then that stockholder will be deemed the “Skipper” during those months and May 1 through October 30 shall constitute that Skipper’s “Watch.”

III. Corporation

A. New stockholders may be admitted to the Corporation after being approved by mutual consent of both.  A person duly admitted to the Escape Cay Yacht Corporation shall be deemed a full stockholder in good standing upon payment of initiation fee and dues as set by mutual consent of all present stockholders.

B. To minimize wear and tear on the yacht by persons unfamiliar with it, the maximum number of stockholders shall be limited to four.  Only stockholders shall be allowed to “skipper” the yacht.  In other words, a stockholder must be on board at all times the yacht is underway.

C. Corporation in the Escape Cay Yacht Corporation is not transferable or assignable except by consent of the remaining stockholder(s).  Such consent may be subject to the new stockholder’s creditworthiness or other criteria such as where the yacht may be required by the new stockholder to be located at the Changing of the Watch.  For example, if the new stockholder would require the yacht to be brought to New York to be handed over, the remaining stockholder may object and refuse consent on that basis alone and that objection would be considered reasonable under this agreement.

IV. Financial Obligations and Loss of Stockholder’s Stock

A. All stockholders are obligated to pay certain fees to the Escape Cay Yacht Corporation, as budgeted and set forth by the Managing Stockholder, promptly when due.

B. These fees shall include, but not be limited to, monthly dues, operating expenses, and any assessments as described under “Account Balances” later in this document.  Operating expenses may include, but not be limited to:

1. Insurance premiums

2. Marine survey costs

3. US Coast Guard documentation fees

4. US Customs decal fees

5. Materials and labor for recurring maintenance such as:

a) Antifouling Paint

b) Sacrificial zinc anodes

6. Occasional to rare replacement items such as:

7. Sheets

8. Anchors, chain, and rode

9. Refrigerator compressors

10. Cockpit cushions

11. Interior Upholstery

12. Bedding

13. Dishes and cookware

14. Sun screens

15. Sails

16. Diesels

17. Reserve and replacement amounts intended to build a “kitty” for future anticipated major expenses

C. All other costs of operating the yacht shall be divided amongst the stockholders as follows:

1. All repair or parts items which individually do not exceed $500 in materials costs shall be paid for by the skipper on whose watch the repair item became evident even if the skipper and/or his or her guests were not the proximate cause of the repair item.  Examples would include, but not be limited to:

a) Electronic instruments that cease working for no apparent reason

b) A hatch handle that breaks

c) Minor (less than $500) malfunctions in the rigging

d) Oil and fuel filters

e) A new running light fixture

f) New 12V cooling fans

g) Engine parts for the diesels such as fuel pumps, water pumps, belts, etc.

2. All repair items and parts for which the individual costs exceed $500 and that do not involve negligence on the part of the skipper shall be paid for by the Managing Stockholder out of the corporate account.  Typically, these amounts would be paid first out of the skipper’s pocket and then the invoice would be submitted to the Managing Stockholder for prompt reimbursement.  Examples would include, but not be limited to:

a) A new autopilot or expensive component part of the A/P

b) A set of new sheets, anchor rode, or chain

c) A new outboard motor for the dinghy

d) A new refrigerator compressor

e) A new diesel engine

3. All repair or replacement items arising during a skipper’s watch and caused by the skipper or his guests through negligence or by accident shall be paid entirely by the skipper.  If any such items are covered by insurance, the skipper shall pay all costs that the insurance does not cover including the deductible.  This shall include items on or associated with the yacht that are stolen including the yacht itself.  Examples would include, but not be limited to:

a) Dropping the outboard into the water

b) The yacht striking an object, even if through no fault of the skipper

c) The yacht being struck by an object

d) Dropping a full champagne bottle on the sole causing a big dent

e) Spilling champagne on the radar display

f) Letting the dinghy go adrift and become damaged or lost.  (Note:  Most insurance policies do not cover lost or stolen dinghies.)

g) “Allowing” the dinghy or other yacht parts or equipment to be stolen.  

h) Continuing to operate the anchor windlass after it has been raised and becomes snug thereby damaging the windlass

i) Dragging anchor to the extent the yacht hits another yacht, object, or the shore

j) Running aground

k) “Blowing out” or ripping a sail

l) Allowing water to enter the interior of the yacht

4. All operating expense shall be paid by the skipper upon whose watch the expense was incurred.  Examples include, but are not limited to:

a) Marina fees

b) Fuel, gasoline, engine oil and other lubricants

c) Customs and immigration fees

d) Ship’s stores

e) Light bulbs

f) Fuel and oil filters

g) Towing charges

h) Cleaning and protective chemicals such as soaps and waxes

i) Excessive engine hours shall also be deemed an operating expense and shall be computed as follows:

(1) Each skipper shall be allowed 70 hours per month on the two diesel main power plants (combined) without any charge.

(2) For every hour above 70 hours per month that a skipper uses the diesels, a charge will be imposed of $3.00 per hour of time in excess of 70 hours.

(3) Similarly, each skipper shall be allocated 45 hours per month on the auxiliary generator (“genset”).

(4) For every hour above 45 hours per month that a skipper uses the genset, a charge will be imposed of $2.00 per hour of time in excess of 45 hours.

(5) Deficits in hours from previous watches may be applied to any overages in the current watch.

(6) These excess hours costs shall be submitted to the Managing Stockholder for deposit in the Escape Cay, Inc. corporate account.  Thus, essentially, these hourly costs would only amount to ½ of their face value.

j) Import duties, VAT tax , or other fees levied against the yacht by any country other than the United States

5. Normal wear and tear shall not be charged against any skipper.  Examples include, but shall not be limited to, the following:

a) Small nicks or scratches in the hull, deck, interior millwork and cabinetry

b) Frayed areas on sheets, halyards, reefing lines, anchor rodes, etc.

c) Worn spots in the sunscreens, upholstery, dinghy cover, etc.

d) Rust on the chain anchor rode and anchor

e) Notwithstanding this section, parts that fail and need to be replaced, albeit through normal wear, shall not be deemed to be “normal wear and tear” such as when a water pump or belt fails on one of the diesels.

D. A stockholder who has failed to pay any fees due to the Escape Cay Yacht Corporation within 10 days of when such amounts are due, will be considered a delinquent stockholder.  Such fees will include, but not be limited to, monthly dues and all other costs, expenses, insurance deductibles, or any other assessed fees or costs as described above and elsewhere in this document.  A delinquent stockholder may be suspended (from use of the yacht) by a unanimous vote of all the other stockholders in good standing and will be notified of such status by certified mail or email.  A delinquent stockholder may also be charged 10% interest.  A stockholder who becomes 80 days delinquent shall forfeit his or her entire interest in the Corporation.  Said delinquent stockholder hereby—and in advance—agrees to execute any necessary documents to facilitate the removal of said delinquent stockholder from any Escape Cay Corporation, US Coast Guard, or other appropriate records.
E. As mentioned in paragraph A., it is intended that the yacht and its then skipper/stockholder will cruise the Caribbean and, as such, will likely be physically located in a variety of countries other than the United States.  All stockholders recognize how difficult it could become to locate a delinquent stockholder and/or the yacht and legally force him or her to transfer the yacht at the appropriate time and/or to execute appropriate documents to effectively remove his or her title from this Corporation or the yacht’s documentation papers should the rights of the other stockholders to do so arise.  In addition, neither stockholder is willing to enter into this Corporation knowing the specter of protracted litigation or frustrating attempts to get delinquent amounts paid without ample rewards for doing so.  Therefore, if a stockholder becomes more than 80 days delinquent and fails to cooperate with the signing of such papers, then the delinquent stockholder agrees to have entered against him or her a $200,000 judgment plus the amount of the delinquency including interest of 10%.  All stockholders herein agree that should any stockholder become 80 days delinquent and then fail to execute any and all conveyancing papers necessary to remove said stockholder from the title to the yacht, that stockholder hereby agrees to forfeit his or her right to defend against any court action brought to enforce judgment of the delinquent amount plus the “$200,000 other than to show that he or she truly was not delinquent for the said 80 days.  That is, no defense will be made as to the form and validity of this Co-Ownership/Corporation agreement, as to the venue or jurisdiction of the action, as to the method or timeliness of service, as to the severity or unreasonableness of the penalty, or that the delinquent stockholder’s interest in the yacht is less than $200,000.

F. A stockholder may also be suspended or have their corporate interest terminated for cause (for reasons in addition to non-payment of dues and other financial obligations) by the way of mutual consent of the other stockholders.  Examples of such cause would include but not be limited to:

1. Using the yacht for illegal activities

2. Not presenting the yacht to the next stockholder in line promptly at the transfer time previously set forth (unless due to weather considerations or mechanical breakdown)

3. Not presenting the yacht at the previously agreed upon location

4. Not maintaining the yacht substantially in the manner set forth under Rules and Regulations

5. Failing to abide by the terms of the yacht’s insurance policy as more fully set forth in the Insurance subparagraph under the Rules and Regulations section below

6. Causing severe and repeated abuse to the yacht and/or it’s equipment to such an extent that the yacht’s value becomes substantially reduced or structural integrity becomes seriously impaired

7. Failing to keep the yacht in a substantially sea-worthy condition.

G. In the case of accident or damage to the yacht and/or its equipment, or in the case of any event resulting in personal injury, the Stockholders shall not impose financial responsibility on any stockholder in excess of the deductible portion of any Corporation insurance coverage applicable.  However, if any damage or personal injury results from a cause which is not covered by insurance maintained by the Corporation, any stockholder so responsible shall be liable for the full amount.

H. All financial obligations imposed on any stockholder by the terms of this agreement or as a result of the decision of the majority of the Stockholders (or mutual consent if there are only two stockholders) shall be satisfied within thirty (30) days of written notice (delivered via email) of such decision, unless otherwise determined by majority vote of all the Stockholders (or mutual consent if there are only two stockholders).

I. Each stockholder will hold all other stockholders harmless as to any liability arising from personal injury or loss of life occurring on or in connection with the yacht.

V. Management of the Corporation and Maintenance of the Yacht

A. -The Managing Stockholder

1. The business and affairs of the Escape Cay Yacht Corporation shall be managed by mutual consent of a majority of the Stockholders (or mutual consent if there are only two stockholders).  The stockholders shall make and enforce decisions regarding the suitability of all equipment, and operations of the Corporation.

2. Notwithstanding the above, one of the stockholders shall be designated the “Managing Stockholder.”  Until decided otherwise, Lee Bakewell shall be the Managing Stockholder.

3. The Managing Stockholder shall promulgate and enforce, if necessary by appropriate penalty, all rules and regulations pertaining to the use and operation of Corporation property including the yacht, and shall determine from time to time the amount to be charged for monthly dues, and other amounts for which stockholders are obliged to pay the Corporation under the Rules and Regulations section of this agreement and the Financial Obligations and Loss of Stockholder’s Stock.

4. The Managing Stockholder shall maintain a complete record of all its actions and proceedings and present a statement of such twice each year (on or about May 15 and September 15) via email or at such other times as are mutually agreed to by the stockholders.

5. The Managing Stockholder shall be the principal accounting and financial officer of the Escape Cay Yacht Corporation.  He shall:

a) Have charge of and be responsible for the maintenance of adequate books and records of account for the Corporation.

b) Have charge and custody of all funds and securities of the Corporation, and be responsible therefore, and for the receipt and disbursement thereof.

c) Perform all duties incident to the office of the Managing Stockholder.  In this connection, the Managing Stockholder shall execute, in the name of the Corporation, all checks for the expenditures authorized by the Stockholders.  He shall receive and deposit all funds in the bank selected by the Stockholders and said funds shall be paid out only by check as provided.  He shall also account for all receipts, disbursements and funds on hand.  

6. The Managing Stockholder shall be responsible for maintaining USCG documentation in a current status and obtaining the annual “US Customs decal.”

7. The Managing Stockholder shall acquire appropriate hull and liability insurance and assure that the premiums of said insurance are kept in a current state.  Upon receiving the actual policy, a copy shall be promptly delivered to all other stockholders.

B.  Maintenance Stockholder  The Maintenance Stockholder shall be responsible for the following items although the direct costs involved shall be paid for out of Corporation funds unless deemed to be the expense of a particular skipper as described elsewhere in this document.

1. Having the yacht and its equipment maintained in a seaworthy condition.  This includes but is not limited to coordinating the annual haul out at which time:

a) The bottom will be pressure washed and painted if needed, sacrificial zinc anodes will be replaced, any underside damage repaired, and the sail drives or “S” drives checked for water tight integrity and, every two years, all seals therein replaced.

b) Transmission fluid shall be replaced as per the manufacturer’s recommendations.

c) Any nicks or other damage to the hull will be repaired including the placement of a layer of gelcoat over the newly repaired areas.

2. Obtaining a marine survey as required by the insurance carrier, anticipated to be approximately once every three or four years

3. Correcting any deficiencies in seaworthiness as cited in the most recent survey

4.  Seeing that invoices for all repairs, replacements, and improvements (if such repairs are not the responsibility of a particular skipper) if such improvements are mutually agreed to, are delivered to the Managing Stockholder within 30 days of receiving same (or sooner if it is required that the Managing Stockholder pay the charges directly that result from said repairs, replacements, or improvements).  This shall only apply to general costs assignable to the Corporation.

5. Changing the fluid in the anchor windlass every year or two as required by the manufacturer.

6. Changing the coolant in the diesel engines every three years or as required by the respective manufacturers

C. All other maintenance shall be handled by the individual Skippers on their watches and at their expense.

D. The Maintenance Stockholder shall not be obligated to arrange for any maintenance of the yacht while it is being skippered by any other stockholder.  

VI. Books and Records

A. The Managing Stockholder of the Escape Cay Yacht Corporation shall keep correct and complete books and records of account and shall also keep minutes of the proceedings of its stockholders.  All books and records may be inspected by any stockholder, or his agent or attorney for any proper purpose at any reasonable time.

B. Any inspection of books and records need not be done in person but, rather, may be sent via email to any stockholder who requests it.

VII. Watches

A. Each Skipper shall be completely responsible for the yacht during his or her Watch

B. Initial Watch Periods

1. Lee Bakewell shall have the Time Period from November 1 of one year to April 30 of the next year.  Hence Lee Bakewell will be the “Skipper” during that time an may be referred to as the “Winter Stockholder.”

2. Ruth Smith shall have the Time Period running from May 1 to October 31 of each year and thus, she will be the Skipper during that interval and be referred to as the “Summer Stockholder.”

C. Watches shall remain fixed in time except by mutual agreement of all the stockholders.

D. A Watch may be changed on a temporary basis upon mutual oral or email agreement.  Hence, if the Summer Stockholder desires to go home for two weeks in July, for example, and the Winter Stockholder is willing to Skipper the yacht during that period instead, then such an interruption to the schedule may occur.  In such events, the temporary Skipper will be responsible for all maintenance, repairs, operating costs, and/or damages as described elsewhere in this agreement.  However, such temporary changes will not change the Watches as agreed to initially, and described above under “Initial Watch Periods,” or as later amended by mutual consent in writing.

E. Changing of the Watch (Handing over the Yacht)

1. Before the end of each Watch, the Skipper shall deliver the yacht to the pre-arranged location.  Unless otherwise mutually agreed to via email, the pre-arranged location shall be any marina or boatyard in Trinidad (the big island in the country Trinidad and Tobago).

2. On or shortly before the appointed date, the yacht shall be prepared as follows:

a) Cleaned inside and out including removing barnacles from the hull and removing slime and “grass” from the hull near the water line

b) All personal property belonging to the skipper going off watch must be removed.  A skipper coming on watch who allows certain items of the previous skipper’s personal property to remain does not, by so doing, waive his or her right to require that the same personal property be removed some 12 months later.

c) Diesel and water tanks filled

d) Hour meters on diesels and genset recorded

e) All systems and equipment in good working order

f) Bilges clean and dry

g) Refrigerators cleaned out

h) Beer, wine, liquor, soda, and bottled water may be left on board with no guaranty they will still be there at the next Changing of the Watch. 

i) A list shall be prepared in duplicate noting any damaged areas or non-functioning equipment that were, for whatever reason, impossible or impractical to repair or replace before the Changing of the Watch.  Unless such items rise to the level of an insurance claim, such deferred repairs/replacements shall remain the financial responsibility of the Skipper on whose watch they arose.  If an insurance claim will need to be presented, then the deductible will be the responsibility of the Skipper on whose watch the basis for the claim arose.

j) The inventory of all yacht equipment will be consulted and any differences from the inventory created at the last Changing of the Watch shall be noted.  The skipper turning over the yacht on this watch will be responsible for replacing any such missing equipment and/or repairing any broken equipment if required under “IV. Financial Obligations and Loss of Stockholders Stock.”

VIII. Account Balances

A. Surplus:  Any annual net surplus or savings remaining after all operating costs and other expenses have been paid shall remain in the Corporation’s Treasury for the purchase of new equipment, or for any other purpose as determined by the Stockholders.  The net savings, in any event, shall not be distributed to the stockholders for their individual use.

B. Shortage: In the event the Corporation’s account falls below a level deemed by the Managing Stockholder to be sufficient to timely pay all Corporation’s bills, the Managing Stockholder may notify all stockholders of the shortage and of the amount needed to bring the account into the black at the time of the notice and for six months hence.  The stockholders shall be allowed 10 days to remit a check, money order, or wire deposit into the Corporation’s account.

C. If any stockholder fails to timely make payment of any such amounts due, that stockholder will be deemed to be “delinquent” and the matter will be treated as described under the section called, “Financial Obligations and Loss of Corporation Interest” above.

IX. Rules and Regulations

A. Amendments to these Rules and Regulations affecting stockholders and the day to day business and safe operation of the Escape Cay Yacht Corporation yacht and equipment shall be adopted at any regular or special meeting of the Stockholders by a two thirds (2/3) vote of the stockholders present (or mutual consent if there are only two stockholders).  Such “meetings” may be in the form of a conference telephone call or via email exchanges.

B. Insurance

1. No Skipper shall do anything that could cause the insurance carrier to drop coverage.  Examples include:

a) If the Managing Stockholder is notified by the carrier that the yacht must have a new marine survey, then the Maintenance Stockholder shall obtain the survey at the next haulout.

b) The insurance premium is due on a certain date.  The Managing Stockholder shall timely make the payment so that the insurance carrier does not drop coverage for non-payment of the premium.

2. No Skipper shall do anything that could enable the insurance carrier to deny coverage in case of a claim for a loss.  Examples are:

a) Conducting overnight passages with fewer crew than required under the policy.

b) Taking the yacht out of the navigation limits delineated in the policy.  For example, if the insurance policy does not cover the yacht if it is taken to Colombia, then no Skipper will take the yacht to Colombia without first assuring that adequate insurance has been acquired and is in full force and effect before entering Colombian waters.  Mutual consent of the Corporation shall NOT be required for instructing the Managing Stockholder to obtain coverage for the intended navigation area desired by any stockholder even if the added coverage involves a higher premium.

c) Failing to abide by USCG safety rules.  Examples of such requirements are, but not limited to:

(1) Personal Floatation Devices on board for each passenger or crew

(2) Safety flares on board

(3) Horn on board

(4) Bell on board

(5) Operating navigation lights

(6) Holding tank compliance

(7) Fire extinguishers are current and of the required type, size, and quantity

(8) US Customs sticker present, displayed properly, and current

d) Participating in races if racing is not covered under the policy.

C. Skipper-Performed Maintenance:

1. The yacht is powered by two Yanmar diesels and one Northern Lights auxiliary generator.  These engines must be maintained according to the manufacturer’s instructions.  Each Skipper shall perform the manufacturer-recommended maintenance as it comes due.  

2. The watermaker shall be maintained strictly according to the manufacturer’s instructions.  The skipper shall pay particular attention to the fact that if the watermaker is note used for a short period of time, the membrane will be ruined unless it is first treated with proper chemicals.

3. After each passage wherein the yacht will remain at anchor or in a marina for more than one week, all sheets, the chain locker, chain, anchor, the deck, and all SS fittings, winches, etc. shall be rinsed with fresh water.

4. At least one time during each watch, the following work shall be done by, or at the expense of, the skipper:

a) All exterior woodwork shall be varnished (or poly’ed). 

b) All sheaves (blocks) and winches on the yacht shall be lubricated including the rigging blocks passing into and through the below-deck rigging race.

c) All winches shall be broken down, cleaned and lubricated.

d) All stainless steel equipment and fittings shall be cleaned with a substance such as “Never Dull” and coated with stainless steel protective wax similar to Mirror Glaze’s All Metal Polish or the equivalent 

e) .The hull above the waterline shall be thoroughly cleaned with a product such as “On and Off” or equivalent and waxed.

f) The wind generator shall be lowered and the following done:

(1) The entire housing and blades waxed

(2) The slip rings lightly sanded so as to make good electrical connection

D. The skipper, crew, and guests shall all be well versed in the proper use of the head including the fact that many strokes must be made at the end of each flush so that the discharges lines are always kept full of clear water lest the hoses begin to give off an odor.  This is usually more than the new user would think because of the necessity for the hose to run forward to the bow where it loops above the water line before exiting the yacht below the water line..

X. Chartering

A.   The yacht will never be placed in “bareboat” charter unless mutually agreed to in writing or via email.  It is anticipated at this point that such chartering will never be permitted.

B. Crewed charters are permitted but the skipper must be in charge of the crew at all times.  However, insurance requirements must be complied with before the charter begins.

XI. Disputes

A. It is recognized by the stockholders that legal fees, court costs, and legal procedures can often make a mockery of the substance of any dispute.  Therefore, any dispute regarding the payment of fees, operating expense, repairs, or costs for improvements, or insurance deductibles shall be resolved as follows:

1. If the amount of the disputed claim is less than $20,000:

a) The Stockholder who believes another stockholder has not timely paid such fees or costs as described above shall sue that stockholder in conciliation court or small claims court, hereinafter referred to as the “lower court.”

b) The court must be in the county of the stockholder being sued and have jurisdiction over that stockholder inasmuch as the sued stockholder’s personal residence is concerned.

c) If the amount of the claim is greater than the level permitted by that conciliation court—but not above $20,000--then the claimed amount shall be reduced to the maximum allowed by that court.

d) The resulting award, if any, shall be prorated according to the full amount claimed.  That is, if the Summer Stockholder claims the Winter Stockholder is obligated to pay $9,000 but the maximum amount allowed to be claimed under the conciliation court in Dakota county in MN is $5,000, the Summer Stockholder will be obligated to sue for $5,000.  If the resulting award in favor of the Summer Stockholder is $4,000, then the award will be deemed to be $7,200 (80% or 4/5ths  of $9,000).

e) There shall be no appeal from the lower court and any stockholder so appealing will be in breach of this agreement.

f) In no event will this agreement permit a lawsuit in a higher court for disputed amounts below $20,000 except that any amounts owed as a result of this section, if not paid, may be added to the claim made in any higher court in connection with a different matter that exceeds $20,000 including any previous awards from the lower court..

2. If the amount of the disputed claim is for $20,000 or greater then:

a)  The court must be in the county of the stockholder being sued and have jurisdiction over that stockholder except as noted below.  If the county in which the action is brought is the county in which the mailing address exists as submitted according to the section in this document called, Notices, then the defendant agrees to not plead lack of jurisdiction as a defense.

b) If the court fails to grant an award after reviewing and deciding on the merits of the case, then the plaintiff shall pay to the defendant $5,000 for attorney’s fees, out of pocket expenses, inconvenience, and as a penalty for having brought a suit with insufficient merit.  This amount shall be due regardless of whether the court has awarded any attorney’s fees or court costs.

3. In either case a) or b) above, neither party will assert as a defense that the court does not have jurisdiction because the incidents giving rise to the disputed claims occurred outside the United States or outside of the either stockholder’s county of residence or involves property (the yacht) which is not—indeed perhaps never has been—inside the US.

XII. Amendments

A. The power to alter, amend or repeal this agreement shall be vested in the stockholders.  Such action may be taken by  a two thirds (2/3) vote of the Stockholders (or mutual consent if there are only two stockholders).

XIII. Sales and Purchase of Assets

A. Except in the case of the sale of all or substantially all of the Corporation’s assets, which is governed by Article IV, “Liquidation,” all sales of Corporation assets having a value in excess of $1,500.00 dollars, must be approved by two-thirds (2/3) vote of the Stockholders (or mutual consent if there are only two stockholders).  Unless it is otherwise determined by two thirds (2/3) vote of the Stockholders (or mutual consent if there are only two stockholders), all such sales of Corporation assets having a value in excess of $1,500.00 dollars must be subject to competitive bidding under conditions to be determined by a majority of the Stockholders (or mutual consent if there are only two stockholders).

B. In any event of sale of Corporation assets, the proceeds shall be promptly delivered to the Managing Stockholder who will promptly deposit same in the Corporation checking account.

C. Any purchase of assets, including payments for maintenance in excess of $ 1,500.00 dollars, shall be approved by either a majority of the Stockholders (or mutual consent if there are only two stockholders).

D. All consents and approvals required in this section may be obtained via email.

XIV. Liquidation

A. Any sale of all or substantially all of the assets of the Escape Cay Yacht Corporation, or liquidation or dissolution of the Corporation shall be made pursuant to a resolution adopted by two thirds (2/3) vote of the Stockholders (or mutual consent if there are only two stockholders), which resolution must recommend that all or substantially all of the Corporation’s assets be sold, or that the Corporation be liquidated or otherwise dissolved.

B. After payments of all obligations of the Corporation have been made, or if adequate provision has been made for all such obligations, any remaining surplus shall be distributed equally to those stockholders of the Corporation as their interests may appear.

XV. Forced Buy Out

A. If all stockholders desire to sell the assets, the Liquidation Section above shall apply.

B. If any one or more stockholders—but not all—desire to sell his or her interest, then the following shall apply.

1. The selling stockholder shall notify the remaining stockholder that he or she desires to sell his or her interest.

2. The selling stockholder will then attempt to market his or her interest for up to one year, at the selling stockholder’s option.

a) During this time, the remaining stockholder shall have a right of first refusal on any written offer received by the selling stockholder.  That is, the remaining stockholder shall have the absolute right to purchase the selling stockholder’s entire interest at exactly the same price and terms as contained in the written offer.

b) If a bona fide written offer is received during the 12 months following the notification that the selling stockholder will be marketing his or her interest, this procedure will be followed:

(1) The offer shall be forwarded to the remaining stockholder.

(2) Upon receipt of the offer, the remaining stockholder shall then be allowed seven calendar days in which to notify the selling stockholder that he or she will be meeting the terms of the offer.

(3) If such notice is not timely received by the selling stockholder, the selling stockholder shall be free to sell his or her interest to the interested party.  In that case, if the sale of the selling stockholder’s interest has not been closed within 30 days after the expiration of the remaining stockholder’s seven day notification period, then the right of first refusal will be reinstated and the above procedure will be initialized anew even if the first buyer is “revived.”

(4) If such notice to exercise the remaining stockholder’s right of first refusal is timely received by buyer, then this procedure will be followed:

(a) The remaining stockholder shall have 30 days in which to close the purchase of the selling stockholder’s interest exactly according to the terms of the said bona fide written offer.

(b) During that time, the remaining stockholder may, at his or her entire expense, have the yacht hauled for purpose of conducting a marine survey.

(c)  The skipper, if not the remaining stockholder, will cooperate in order to facilitate said survey.

(d) If any defects are found in the yacht by the surveyor and/or remaining stockholder, the remaining stockholder shall have the option of timely closing anyway or voiding his or her notice of exercising his or her right of first refusal.  In the latter case, the selling party shall be free to sell his or her interest as described above (in the case where the notice was not timely received in the first place).

(e) Upon the closing of the transfer of the selling stockholder’s interest to the remaining stockholder, $1,000 will be withheld from the closing proceeds to be delivered to the buyer who precipitated the exercising of the right of first refusal as compensation for time and trouble.

3. At any time during this initial marketing period, the remaining stockholder may notify the selling stockholder that he or she has decided to join in the decision to market the yacht in which case, should a buyer be found at a price and terms acceptable to all parties, then the yacht shall be sold and the net proceeds distributed as each stockholder’s interest shall appear. 

4. If a bona fide written offer is not received during the said 12 months, then a forced sale of the selling stockholder’s interest to the remaining stockholder will occur as follows:

a) During the 13th month, three different brokers will be contacted and each will be solicited as to his or her written estimate of market value for the yacht were the yacht to have a 75% chance of selling within the next 120 days.

b) Unless mutually agreed to otherwise, the three brokers will be:

(1) The Catamaran Company
4005 N. Federal Highway
Fort Lauderdale, FL 33308  
Tel. (954) 566-9806 Fax (954) 566-9632

(2) Navigator Yacht Sales
301B 53rd Street
West Palm Beach, FL 33407
Tel 561 845 8581Fax 561 845 9027
navigator@flinet.com

(3) Sailaway Yachts 
400 N. Flagler Dr. Suite D
West Palm Beach, Florida
(561) 655-2445
info@sailawayyachts.com
c) The three estimates will be averaged and then multiplied by 65% to obtain a “fire sale” price.  The forced buy-out price will be based on this “fire sale” price.  Hence, for example, if there are two 50-50 stockholders and the brokers’ average estimate of market value is $400,000, then the forced buy-out price will be 130,000 cash ($400,000 x 65% x 50%). 

d)  The selling stockholder shall notify the remaining stockholder of his or her intent to force a buyout by delivering copies of the three written estimates of value, as described above, along with a written notice of the selling stockholder’s intent to force a buyout of the selling stockholder’s interest.  This notice will be delivered as follows:

(1) Written copies of the original estimates of market value from the three yacht brokers, along with the written forced buy-out notice, shall be delivered to the remaining stockholders at their mailing address provided for legal service purposes as described under “Notices” below.

(2) An email version of the above notification shall be sent concurrently with the written copies and shall be sent to the current email address as provided under “Notices” below.  This email version shall include the following information:

(a) The name, address, and all phone numbers of each broker

(b) The email address, if one exists, of each broker

(c) The value of the yacht, as estimated by each broker to provide a 75% chance of a sale in 120 days

(d) Any additional comments the broker may have made on the written estimates

(e) The date that the written estimates and forced buy-out notice was sent to the remaining stockholder’s mailing address

e) The remaining stockholder shall be allowed 20 days in which to decide whether to buy out the selling stockholder’s interest at the “fire sale” price determined as described earlier in this section.  If the remaining stockholder fails to timely notify the selling stockholder of the remaining stockholder’s intent to buy out the selling stockholder’s interest, then it shall be deemed that the remaining stockholder is unable or unwilling to buy out the selling stockholder’s interest.

f) If the remaining stockholder is unable or unwilling to buy out the selling stockholder, then the selling stockholder may, at his or her option, opt to sell the entire yacht to a 3rd party. In that event, the selling stockholder shall notify the remaining stockholder within 30 days of the remaining stockholder being presented with the written estimates from the three yacht brokers as described above, of the selling stockholder’s intent to market the entire yacht to a 3rd party.  Hence the remaining stockholder shall have a total of 30 days in which to consider buying out the selling stockholder.

(1) If the remaining stockholder does decide to buy out the selling stockholder, then he or she shall serve written notice upon the selling stockholder of his or her intent and a closing shall take place according to the procedure described earlier in this article to wit:  B 2. b) (4) (a)-(d).Upon the expiration of the said 30 days without being so notified, then the selling stockholder shall be allowed 12 months, from the date of receipt of the said notification, to market the entire yacht to a third party.  In the event a third party is found to buy the yacht, then the selling stockholder shall be free to sell the yacht to said third party for any price acceptable to the selling stockholder and such sale price and terms shall be entirely at the selling stockholder’s discretion.  If the selling stockholder is not able to obtain a bona fide written purchase agreement from a third party buyer for the entire yacht on or before the expiration of the 12 month period (and close the sale on or before two weeks thereafter), this entire Forced Buy Out section will be reset and matters will proceed as if there had never been a stockholder wishing to sell.  That is if the selling stockholder continues to wish to sell thereafter, and the remaining stockholder does not wish to buy out the selling stockholder, then a new 12 month attempt will have to be made to sell just the selling stockholder’s interest, three new estimates of market value will need to be obtained to determine a new “fire sale” price, etc.

(2) At that time, the remaining stockholder shall sign any and all documents necessary for conveying his or her interest to the third party and shall receive in return, an amount based on the “fire sale” price described in 3) above.

(a) In that case, the “fire sale” amount shall not be reduced by brokerage commission, or other costs of sale and shall, instead, be a “net” amount to the remaining stockholder.

(b) Any “fix up” costs, however, required to be expended as denoted per the third party’s written survey shall be deducted from the remaining stockholder’s share on a prorated basis.  

(c) For example, if the selling stockholder, in the example above, subsequently finds a third party willing to pay $350,000 but must pay a broker $35,000 plus perform repairs to the yacht totaling $10,000, then the remaining stockholder shall receive $125,000   computed as follows (assuming the remaining stockholder has a 50% interest in the yacht):  $130,000 (average of the three broker estimates x 65%) less $5,000 (50% of the $10,000 in fix up costs).  The selling stockholder in this case would receive $180,000 ($350,000 less $35,000 commission less $10,000 fix up costs less $125,000 to remaining stockholder).

(d) If, as another example, the selling stockholder is able to find a buyer willing to pay $450,000 with the same required “fix up” expenses, the remaining stockholder shall receive the same $125,000 and the selling stockholder would net $270,000 ($450,000 less $45,000 commission less $10,000 fix up costs less $125,000 to the remaining stockholder).

(e) This seeming inequity in amounts received by two equal stockholders ($125,000 to the remaining stockholder and $270,000 to the selling stockholder in the last example) is intended to encourage the remaining stockholder to either buy out the selling stockholder or to agree to join in marketing the yacht jointly from the first time the selling stockholder notifies the remaining stockholder of his intent to sell.

g) In the event the remaining stockholder refuses to timely execute papers transferring title of the yacht to the third party in return for the (possibly meager) price described above, then the remaining party shall forfeit his or her entire interest in the yacht.  This loss shall serve as a penalty for the remaining stockholder’s failure to cooperate in facilitating the sale to the third party found by the selling party and his or her broker.  

XVI. Notices

A. It is recognized that the stockholders in this Corporation plan to cruise perhaps dozens of small countries with the Corporation’s yacht.  Hence, it will be next to impossible to timely deliver notices to the stockholders using conventional means.  

B. It shall be the responsibility of each stockholder, therefore, to provide all other stockholders with his or her current email address.

C. In addition to the email address, each stockholder shall supply his or her current address in the United States where legal service may be achieved.  Any other notice permitted, or required to be given to any stockholder, under the provisions of this document shall be given via email.  

D. If any stockholder has failed to provide the remaining stockholder(s) with his or her new email address within five days of having disabled the old one, then that stockholder may not claim, as a defense to a legal proceeding, that he or she was not timely notified.  This provision shall be valid regardless of the reason the old email address was disabled.  For instance, if a stockholder’s Internet Service Provider (ISP) has disabled his or her email address because it believes it has not, for whatever reason, received payment, that fact shall not be a valid defense.  Thus all stockholders are urged to confirm that their own email address is functional at all times by, in the absence of receiving other email, sending a message to themselves occasionally. 

E.  If the time for giving notice should fall on a Saturday, Sunday or Holiday, then the time shall be extended to the first day after any such Saturday, Sunday or Holiday.

